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I.

STATEMENT OF THE CASE
A.

NATURE OF THE CASE

The Appellants, Duane Kemmer, Karen Kemmer and Tim Dolph, filed a
Complaint for Declaratory Relief on December 7, 2011, sixteen ( 16) months after the
members of New Life Missions, Inc., ("NLM") voted in Respondents as officers and
Directors, replacing Appellants. R. pp.19-22. The Complaint seeks declaratory relief
under Idaho Code§ 10-1201 et seq. for determination and judgment as to the Plaintiffs'
right as the "rightful Board of directors ofNLM". R.p.21.
The corporation is not a named party to the litigation. The litigation arises from
conflict in March, April and May of 2010, where Appellants sought to turn over NLM' s
real property or "merge" with another pastor and church. The Appellants resigned or
removed themselves from church and Board membership, after attempting this merger
without membership vote.
51
1
After four (4) months without Board meetings (March 28 hto August 1 ) , The

members in a special meeting elected Respondents as officers and directors. Following
the August 1, 2010 special meeting, Appellants apparently held offsite "Board meetings"
purporting to elect new directors and remove Ruth Smith. The new directors do not
include Karen Kemmer. Clerk' s Ex.'s, Def. ' s Ex. "M" (pp.10-12). This litigation
followed some sixteen (16) months later.

B.

COURSE OF THE PROCEEDINGS

Appellants' Complaint for declaratory relief was filed December, 2011. R.pp.1923. Steve Frampton, prior counsel for Respondents, filed an Answer January 9, 2012.
R.pp.24-26. Counsel withdrew by Motion and Order entered November 7, 2012.

R.pp.30-32. Shortly thereafter, the court vacated the upcoming trial setting by Order
dated November 14, 2012. R.pp.33-34.
Appellants applied for entry of default judgment on March 4, 2013. Thereafter on
March 28, 2013, the Respondents appeared prose. R.pp.43-45.
April 10, 2013, the court entered an Order denying Appellants' Motion for
Summary Judgment. The Order reflects that at the hearing on April 3rd, Defendant Bob
Newman appeared prose and Appellants' Motion for Summary Judgment was denied.
R.pp.46-47.
On September 4, 2013, the court set aside all entries of default against the
Defendants, Bob Quinn, Phyllis Miller and Ruth Smith by Stipulation with the
Appellants. R.pp.51-52.
Trial occurred from May 27th through 30, 2014 and the Court issued a
Memorandum Decision denying all of the relief sought by the Appellants in their
Complaint for Declaratory Relief and further entering Judgment for the Respondents, Bob
Newman, Bob Quinn, Phyllis Miller and Ruth Smith, declaring them to be the lawful
Board of Directors of New Life Missions, Inc. R. pp.76-88. Judgment was entered on
August 8, 2014. R.pp.89-90. Appellants' Notice of Appeal was filed September 19,
2014.
Subsequently, the court granted Respondents their costs as the prevailing party.
R.pp.94-95. See also Motion to Augment Record.
C.

STATEMENT OF FACTS

Factually, this case revolves around the non-profit corporation, New Life
Missions, Inc. ("NLM") and its history and Bylaws. The legal conclusions challenged on
2

appeal are more simply addressed by the bylaws and events of March through August in
2010.
NLM was found May 14, 2001, by the filing of Articles of Incorporation with the
Idaho Secretary of State. The original incorporator, Jack Kirk, accompanied by Kenneth
Ewing and Jack's son, Alan Kirk, and Ray Breedan were the incorporators and original
Board of Directors.
Counsel for Appellants and Respondents in this case began the trial proceedings
without certainty as to whether the corporation had ever formally adopted Bylaws. See:
Clerk' s Ex.'s, Def. ' s Ex. "B", Pl. ' s Ex. 2. Mid-trial a spectator produced signed copies of
the Bylaws, which were admitted by Stipulation. Clerk's Ex.'s, Pl.'s Ex. 30. References
to the bylaws herein are intended to refer to Pl. 's Ex. 30.

It is undisputed that the founding incorporator, Jack Kirk, acted with mostly
unchecked power for decision making until his removal in early 2009. This conflict
began shortly thereafter upon appointment of Appellants as directors and officers.
In opening trial remarks, Appellants' counsel stated that Appellants sought court
determination that the election of the Respondents as Board of Directors be "reversed and
sent back for an appropriate special members meeting where all of the members are
allowed to participate for them all to be able to make a determination" as to the
appropriate board member representation. Tr.p.10, ll.18-22.
In fact, corporation membership was never memorialized in a formal method.
The testimony of Alan Kirk (son of Jack Kirk) a Board member from 2001 for a period of

seven (7) to eight (8) years indicates that membership was never memorialized to a roster
or formalized by Board or membership vote. Members were determined to be members if
3

"you were in the body of Christ and you had received Christ and you attended". Tr.p.61 ,
11.24-25 . Membership was not determined upon a specific length of attendance or any
formal vote of acceptance, affirmation, approval or other formality. Tr.p.57-58; p.61 ,
11.13-25; p.63, 11.2-20, p.64, 11.10-25; p.65, 11.2-8.
Appellants argue that thereafter the Board declined to appoint a senior pastor and
initially appointed James Tapani as "acting senior pastor" and subsequently appointing
Respondent, Bob Newman, as "acting" senior pastor. Appellants' Brief, p.4. The Board
minutes do not support Appellants' contention.
The contention was a disputed matter at trial as Appellants sought to characterize
Mr. Newman as "acting" pastor with no corporate powers. Likewise, Appellants sought

to characterize Mr. Newman's predecessor, James Tapani, similarly as an "acting" pastor
with no powers. Neither characterization at trial is supported by the contemporaneous
Board minutes. The court rejected Appellants' claim in its Memorandum Decision
finding that the corporation is required to have a president and the bylaws mandate that
the senior pastor is president of the corporation. The Court found from the evidence that
Bob Newman was appointed the senior pastor. The finding was supported by the
testimony and corporate records of NLM. Clerk's Ex. 's, Pl. 's Ex. 9 and Ex. 13.
Among other facts supporting the Court's finding, are Board minutes prepared by
Karen Kemmer as secretary/treasurer. These reflect the events in which James Tapani
was subsequently informed by Appellants that he was not the senior pastor and president
of the corporation, leading to his resignation, contradicting the corporate annual report

form filed August 7, 2009 identifying him as President. Clerk's Ex.'s, Def.' s Ex. "M"

4

(November 11, 2009 minutes; Pl. ' s Ex. 13). The Court found Appellants' contention
lacking credibility in light of this.
By February 9· 2010, the minutes reflect James Tapani's resignation and James'
statement that he "thought we voted him to be the active senior pastor". Clerk' s Ex. 's,
Def.'s Ex. "M" (February 9, 2010 minutes). This situation would repeat itself with Mr.
Newman.
The Bylaws ofNLM provide that the senior pastor "shall be the president of this
corporation and shall act as chairman of all business meetings of the voting membership
and the Board of Directors". Clerk's Ex.'s, Pl.'s Ex. 30, p.4, §2
The Bylaws also mandate the corporation shall have a president who "shall have
the authority to perform the duties described by the Board of Directors". Clerk's Ex. 's,
Pl.' s Ex. 30, p.4, §1
Appellants' position at trial and on appeal is that they, as Board members, could
usurp the President's authority by appointing "acting" Pastors, violating the bylaws.
Also significant to the relief sought by Appellants' complaint is that none of them
consider themselves "members" of the New Life Missions congregation or corporation.
Tr. P. 539, P. 572, P. 583-4. Membership in NLM is prerequisite to being a Board
member or officer. Clerk's Ex.'s, PL 's Ex. 30, Art. II and III.
Further, Appellants did not attend or cast a vote at the August

1st special

meeting.

Appellants took no action to stop or prohibit the August 1, 2010, meeting other than
attempts to unlawfully take corporate funds from the bank account, lock NLM members
out of the church building and remove corporate records, ultimately deposited with Alan
Kirk. Clerk's Ex.'s, Def.'s Ex. "H" and "M"; Tr. pp. 70-72; 137-8; 565-566.
5

Appellants locked the New Life Missions church doors in an attempt to bar all
members from entering until Appellants could successfully turn over church property to
1
pastor Ken Ewing and his congregation, Church of the Solid Rock.

In the court's Memorandum Decision, the court determined that Ruth Smith, as
the remaining Board member, had the authority to call for a special meeting. The court
found that by mid-July, 2010, Tim Dolph, Duane Kemmer and Karen Kemmer, had either
resigned or absented themselves from New Life Missions leaving Ruth Smith as the only
remaining Board member. Therefore, Ms. Smith had authority as the "Board" to call a
special meeting under Idaho Code §30-3-47. R.p.84.
The Court further found that due to the actions of the Appellants, no Board
meeting had been held since March 28, 2010, despite the Bylaws' requirement that Board
meetings be held monthly and that this failure to comply with the Bylaws was a direct
result of the Appellants' actions and the conflict that ensued.
Finally, the Court found under Article II, § 6 of the Bylaws, Ruth Smith could
have simply appointed new Board members but instead, with agreement of senior pastor,
Bob Newman, called a special meeting of the membership to vote to fill those Board
vacancies. The court found this to be a permissible action under Article II, § 4 of the
NLMBylaws.

1

The Bylaws provide that transfer of the NLM real property to another organization
required compliance with the Non-Profit Corporation Act, (i.e., transfer to another nonprofit entity) as well as a full membership vote. Appellant Tim Dolph declared that the
Board had made such a decision without membership vote and it was the Appellants'
intention to carry out this action contrary to the Bylaws and Idaho' s Non-Profit
Corporation Act. Tr. Pp. 551-2.
6

The Court found that Bob Newman was appointed senior pastor on March 28,
2010, based upon Appellant, Karen Kemmer' s, own Board minutes, rejecting Appellants'
argument at trial. The Court noted the Bylaws do not permit the Board to assume all
corporate authority by declining to appoint a senior pastor/president, Appellants contend
was done with both Mr. Newman and his predecessor, James Tapani.
The District Court correctly found Bob Newman was the senior pastor at the time
of Ruth Smith' s director's call for a special meeting and Bob Newman was, therefore,
authorized to approve said call. R.p.86.
The court further found that notice of the special meeting was given pursuant to
the Bylaws on three (3) consecutive Sundays prior to the August 1, 2010, special meeting.
Based upon these findings of fact and conclusions of law, the court entered Judgment in
favor of the Respondents denying all relief sought by the Appellants in their Complaint
and further declaring Defendants Bob Newman, Bob Quinn, Phyllis Miller and Ruth
Smith to be the lawful Board of Directions of New Life Missions, Inc. R.pp.86-87.

7

II.

ARGUMENT
A.

Standard of Review

Appellants' raise only two (2) issues on appeal and both are factual challenges to
the District Court's findings of fact on disputed evidence.
"A trial court's findings of fact in a bench trial will be liberally construed on
appeal in favor of the judgment entered, in view of the trial court's role as trier of fact."
Beckstead v. Price, 146 Idaho 57, 61, 190 P .3d 876, 880 (2008) [internal cites omitted)
"Review of a District Court's findings of fact is limited to ascertaining whether
the evidence supports the findings of fact and whether the findings of fact support the
conclusions oflaw." Roell v. Boise City, 134 Idaho 214,216,999 P.2d 251 , 253 (2000).
"A District Court's findings of fact in a court-tried case are construed liberally on
appeal in favor of the judgment entered. It is the province of the trier of fact to weigh
conflicting evidence and testimony and to judge the credibility of the witnesses." Electric
Wholesale Supply Co., Inc. v. Nielson, 136 Idaho 814,820, 41 P.3d 242,248 (2001).
"Indeed ' if the findings of fact are based on substantial evidence, even if the
evidence is conflicting, they will not be overturned on appeal."' Credit Suisse A.G. v.
Teufel Nursery, Inc., 156 Idaho 189,195,321 P.3d 739, 745; quoting Franklin Building
Supply Co. v. Sumpter, 139 Idaho 846, 849, 87 P.3d 955, 958 (2004).
Appellants challenge two (2) of the court's findings of fact: (1) whether or not
Ruth Smith was the sole remaining Board member because of Mr. Kemmer and Mr.
Dolph's resignation and absentia, with authority to call a special meeting, and (2) whether
the court erred in its finding of fact that Bob Newman was appointed senior pastor on
March 28, 2010 by the Board, thereby placing him in the position of president ofNLM.
8

On both counts, the trial court's findings of fact were supported by substantial and
competent evidence in the record and must be affirmed.

B.

The District Court correctly concluded that Ruth Smith was the sole
remaining member of the Board of Directors with authority to call for
a special meeting of the members of New Life Missions, Inc.

Appellants' first issue on appeal challenges the Trial Court finding that Duane
Kemmer resigned and Tim Dolph effectively resigned by absenting himself from NLM.
Appellants' Brief, P.12-13. The testimony was undisputed that Mr. and Mrs. Kemmer on
several occasions stated they resigned from corporate office, followed by both not
returning to the congregation services. Appellants argue the District Court's finding
lacked substantial or competent evidence because they had not resigned in writing.
Further, Appellants contend Idaho Code §30-3-49 requires resignations be in
writing, as a matter of law. However, each corporation may deviate from the statutory
construction by practice or their corporation's bylaws including any provision not
inconsistent with law or the articles of incorporation. Idaho Code §30-1-206 (2015).
Further, the Non-Profit Act does not specify that resignations be in writing, but
merely by "delivering notice to the corporation". Idaho Code §30-30-624 (2016)
[formerly cited as Idaho Code §30-3-86]. This Code section also provides that a "board
may remove any officer at any time with or without cause."

In this case, written resignations were never the practice at NLM. Mr. Alan Kirk
resigned after several years by verballing informing the board. Tr. pp. 84, ll.8-15. These
resignations were accepted. Further, the Bylaws do not require written resignation, just

advance notice. Clerk's Ex., Pl.'s Ex. 30, P. 5, Section 5.

9

The Trial Court's finding that Mr. Dolph and Mr. Kemmer's absence from NLM
and their corporate responsibilities required Ruth Smith to call the meeting is supported
by the facts and the law.
Idaho's Non-Profit Corporation Act (''the Act') at Idaho Code§ 30-3-63 [now
referenced as §30-30-601] provides that a non-profit corporation "must have a Board of
Directors" and that that Board of Directors exercise its authority pursuant to the corporate
powers.
This requirement begs the question if a majority of the Board "defects" or absents
itself while indicating their intent to resign, does the corporation simply cease to operate
until those defectors can be enticed to return? This seems to be Appellants' challenging
the Court's finding that Ruth Smith was authorized to call a special meeting.
The corporate documents, specifically Bylaws of the corporation, are "equivalent
to contracts among the members" of the non-profit entity. Twin Lakes Village Property
Association, Inc. v. Crowley, 124 Idaho 132, 135,857 P.2d 611,614 (1993). The Court
in Twin Lakes notes that the objective in interpreting corporate documents is to ascertain
and give effect to the intent of the documents and the drafter of those documents as
derived from the language of the document.
Here, the Bylaws allow more than one method of calling a special meeting by
two-thirds (2/3) vote of the voting membership. There is no evidence that that did not
occur in July, 2010. Appellants did not submit a voting record or a membership roster.
The record does support the finding that the members held informal meetings to discuss
their understanding of the bylaws and their obligations in moving forward, followed by
the decision to call for a special meeting on August 1, 2010.
10

On July 15, 18, and 21st, 2010, "special meetings" were held "in regards to
changing the only by-laws that seemingly exist". Clerk's Ex.'s, Pl.'s Ex. 25. Phyllis
Miller described these as informal meetings to try to determine what the proper course of
action was, to memorialize Karen Kemmer's resignation and to discuss the Bylaws, if
any, of the corporation and how the members should comply with them or amend them in
the future. Ex. 25; Tr. 167-8. These special meetings were not corporate special meetings
but membership discussions in an attempt to determine how to move forward correctly
under the bylaws in light of the confusion created by Appellants' actions and abrupt
resignations and departure.
The Appellants failed to meet their burden of proof and persuasion that NLM' s
membership vote replacing them as Board members and officers was not valid. The
Idaho Court of Appeals has stated that a corporation's authority to act is construed by
"reference to the purposes expressed or implied in its Articles of Incorporation" or other
operative documents. Sinclair & Co., Inc. v. Gurule, 114 Idaho 362,366, 757 P.2d 225,
229 (App.1988).
A review of the Bylaws and minutes of NLM reveals several instances of
Appellants' disregard for the corporate requirements:
1.

The Appellants while Board members and officers were not abiding by the

New Life Missions' Bylaws. This had been the case for some period of time. The
Bylaws require a minimum of four (4) Board members, yet the Appellants had
disregarded that requirement since their election and ouster of the founding pastor, Alan

Kirk, in 2008 and 2009. Clerk's Ex.'s, Pl.'s Ex. 30; Defendants' Ex. "M"; Pl.'s Ex.'s 12,
13 and 14.
11

2.

The Bylaws require the appointment of a senior pastor and, therefore,

president of the corporation. Appellants intentionally, by their own testimony, intended
to circumvent this by appointment of James Tapani and Bob Newman only as "acting"
senior pastor. Appellants' position appears to be that the Board could usurp the powers
of the corporate president to approve and/or call for a special meeting, and block any
special meeting to vote their replacements.
3.

The Board recognized it had an obligation to meet regularly and agreed to

do so monthly, but no meetings occurred for a period of four (4) months due to
Appellants absenting themselves from NLM. Their own minutes the prior year confirm
this. Clerk's Ex.'s, Def.'s Ex. "M" (November 11, 2009 minutes, p.2) Despite this, the
Board under Appellants' control did not meet again until February 9, 2010, and again on
March 28, 2010, and never thereafter until the special meeting electing new Board
members occurred August 1, 2010.
4.

The Appellants attempted to circumvent the Bylaw requirements that

transfer of the New Life Mission real property could only occur by membership vote and,
then, only to another non-profit corporation. Clerk' s Ex.'s, Pl.'s Ex. 30, Article VI, § 1.
Ken Ewing's organization, Church on the Solid Rock, did not fit the non-profit
requirement. Tr. Pp. 129, 152. NLM 's bylaws provide "no real property ofNew Life
Missions shall be purchased, sold, leased, mortgaged or otherwise alienated without same
having been authorized by at least a two-thirds (2/3) vote of those acting voting members
present at any annual or special meeting called for such purpose." Bylaws, Art. VI, § 1.
Appellants' malfeasance in carrying out their duties as Board members extended
beyond their replacement and removal. The record reflects Appellants attempting to
12

circumvent the Bylaws of the corporation by holding meetings at Kemmers' residence
and appointing new Board members and removing Respondent, Ruth Smith, as member
of the Board. Clerk's Ex.'s, Def.'s Ex. " M" (August 7, 2001[sic] minutes; August 9,
2010 minutes; and August 12, 2010 minutes.)2
Furthermore, Appellants brazenly usurped control of the church and corporate
assets by locking the church doors, removing all funds and posting on the church door
their unilateral decision. Further, the record is clear these actions and the subsequent
litigation was supported by former member, Alan Kirk. Tr. pp. 70-72. Mr. Alan Kirk
admitted that he assisted Appellants in removing corporate records from the church and
he assisted and supported in the filing of this litigation. Tr. p.53, 11.16-54, 1.21. The
testimony establishes that these actions were facilitated and directed by Ken Ewing. Tr.

Pp. 137-8.
The District Court acted correctly in rejecting the Appellants' argument that the
special meeting of members to elect new Board members was improperly called or
conducted.
With regard to Appellants' contention that Idaho law mandates resignations in
writing, they misstate the law and the facts. The Bylaws and NLM practices did not
mandate their resignation be in writing. Clerk's Ex. ' s, Pl. ' s Ex. 30, p.50, §5. The
testimony further confirms that even when Alan Kirk resigned, it was verbally. Tr. pp.84,
11. 8-15. Further, there is no record of the corporation ever requiring written resignations
of any officer, member or director. The Court was correct in determining that Kemmers'

2

The August 7, 2001 , "Board meeting minutes" contain what is presumed to be a
typographical error with regard to the date of said meeting.
13

verbal resignation was effective and that Mr. Dolph's actions were in effect a resignation
or such that required his removal. The Court correctly held that Ruth Smith properly
called the Special Meeting to elect new directors.
The Bylaws further provide that special meetings of the voting membership "may
be called" by or at the request of two-thirds (2/3) of the voting membership, but this does
not preclude a call for special meeting by Ruth Smith, the remaining Board member
pursuant to Idaho Code §30-3-47. Clerk's Ex.'s, Pl.'s Ex. 30, §7, p.3.
Finally, the senior pastor, as president of the corporation, has the power and duty
to chair business meetings of the voting membership at approved special meeting and to
approve such call for meetings. Clerk's Ex.'s, Pl.'s Ex. 30, p.4, §2(1) and (6).
The trial court correctly found that the actions of Appellants left Ruth Smith as the
only functioning Board member and her action in calling the special meeting was legal
and complied with the Bylaws of NLM. The court correctly found that Ruth Smith, as the
sole remaining Board member in consultation with Bob Newman, the senior pastor and
president ofNLM, called for a special meeting to elect new officers. These findings are
supported by ample evidence and, in some cases, undisputed evidence in the record.
The court's finding should not be overturned. The Appellants' arguments simply
invite this Court to second guess the trial court' s factual findings, which were based upon
competent and substantial evidence in the file record.
C.

The District Court correctly found from the facts that Bob Newman
was senior pastor from March 28, 2010, and, therefore, succeeded to
president of New Life Missions, Inc.

On this issue the Appellants again ask this Court to second guess the trial court' s
findings. The operative documents of the corporation are clear that the corporation
14

Bylaws mandate the appointment of a president and further mandate that the senior pastor
shall be the president of the corporation.
The Appellants ask this court to second guess the trial court' s findings from the
disputed evidence and direct a finding that Mr. Newman was merely an "acting" pastor
with no powers as president of the corporation.
Aside from the fact Appellants position is contrary to the bylaws, the evidence
appellants point to is simply disputed evidence, but amply supports the Trial Court's
findings that Mr. Newman was the senior pastor and President ofNLM. Appellants'
argument fails simply on the applicable standard of review.
The March 28, 2010 Board minutes reflect Mr. Kemmer, Mr. Dolph and Ms.
Smith met and discussed various senior pastor candidates including Ken Ewing and Mr.
Newman. They ultimately invited Bob Newman into the meeting asked him to fill the
role of pastor and with Bob Quinn as associate pastor leading the mid-week meetings.
The testimony at trial indicates that Mr. Newman believed upon leaving the March 28th
meeting that he was the senior pastor and acted accordingly.
The self-serving testimony of the Appellants reflect that it was their belief that
they merely appointed Mr. Newman as "acting" pastor a position found nowhere in the
bylaws. The March 28, 2010, Board minutes prepared by Karen Kemmer make no
reference to Mr. Newman being "acting pastor". The minutes conclude as follows: "Then
we called in Bob and Connie Newman, Bob Quinn, John and Debbie Riggs to talk ....
And ask Bob Newman if he would be interested in being the pastor and he said he would
be interested in being the pastor." Clerk' s Ex.'s, Def.'s Ex. "M", (March 28, 2010,
minutes.)
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The Appellants' Brief quotes discussion earlier in the minutes and attempts to
ignore the final conclusion and decision of the Board on March 28, 2010.
Following the March 28th Board meeting, all parties apparently conducted
themselves as if Bob Newman were the senior pastor and president of the corporation.
Mr. Newman preached at the Sunday meetings that followed.
The Appellants simply ask this Court to again second guess the trial court's
finding that Bob Newman was appointed as senior pastor. Those findings are well
supported in the record by testimony and corporate minutes and documents. Furthermore,
those findings are supported by the legal requirements of the Bylaws and Idaho's NonProfit Corporation Act, which dictated the appointment of a president of the corporation.
The Appellants' attempt to usurp control of the corporation in violation of its
Bylaws and of Idaho law was unsuccessful. Their attempt to recast the evidence and
testimony at trial and on this appeal is likewise unavailing. This Court must affirm the
District Court's findings of fact as well supported by the evidence.

D.

The Appellants' lack standing and have waived their right to pursue
this litigation.

Although the Trial Court found for Respondents without needing to address their
arguments on waiver and standing, if this Court were to set aside those findings, the Trial
Court' s decision should be affirmed on these other grounds. "When a decision is "based
upon alternative grounds, the fact that one of the grounds may be in error is of no
consequence and may be disregarded if the judgment can be sustained upon one of the
other grounds." Andersen v. Professional Escrow Services, Inc. , 118 P.3d 75, 78, 141
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Idaho 743, 746 (2005); quoting, MacLeod v. Reed, 126 Idaho 669, 671,889 P.2d 103,
105 (Ct.App.1995).

E.

Waiver and Standing

Each of the three Appellants admitted at trial that they are not now members of
NLM. Tr. Pp. 539, 572, 583-4. Yet, their complaint seeks reinstatement as Directors of
NLM declaratory judgment and voiding the August 1 special meeting and election. For
the reasons set forth below, the Appellants have no standing and/or have waived their
claim by virtue of their lack of current membership in New Life Missions.
1.

Standing

Under the Idaho General Business Corporations Act, a shareholder only has
standing to bring a derivative action against a corporation if he was a shareholder at the
time of the act or omission complained of and the shareholder "fairly and adequately
represents the interests of the corporation in enforcing the rights of the corporation". LC.
§ 30-1-741 (2015)
Likewise, the Non-Profit act at Idaho Code§ 30-3-44 allows a director, group or
member (not less than 50), or any member having five percent (5%) or more of the voting
power of the corporation, to bring a proceeding on behalf of the corporation. The
complainant shall be a member or director at the time of bringing the proceeding. I.C §
30-3-44(1) and (2)(2015) (underline added].
The essence of the standing inquiry is whether the party seeking to invoke the
court's jurisdiction has "alleged such a personal stake in the outcome of the controversy
as to assure the concrete adversariness which sharpens the presentation upon which the
court so depends for illumination of difficult constitutional questions." This requirement
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of"personal stake" has come to be understood to require not only a "distinct palpable
injury" to the plaintiff, but also a "fairly traceable" causal connection between the
claimed injury and the challenged conduct. Miles v. Idaho Power Co. 116 Idaho 635,
641, 778 P.2d 757, 763 (1989)
All three (3) Appellants are no longer members ofNLM by their own testimony.
They have not been since 2010. Even by the historically loose standards of membership
in NLM, these Appellants have no voting right as members or qualification to stand for
election as officers or directors in the corporation. The Bylaws require Officers and
Directors to be members in good standing. Pl. 's Ex. No. 30, Article II.
Additionally, the actions of Appellants (attempting to close the church and turn
over corporate assets to another church in contravention of the Bylaws) indicates they do
not "fairly and adequately represent the interests of the corporation." They cannot be
reinstated to Director/Officer positions by the Trial Court because they cannot
demonstrate they will comply with the corporation's Bylaws as they have breached their
fiduciary duty in the past.
Should this Court reverse the Trial Court's findings of fact challenged on appeal,
this Court should affirm the judgment of the Trial Court as Appellants lack standing.

2.

Waiver

Testimony of the Respondents and third party witnesses, including Sally Higdon,
established that the August

1st

Special Meeting was announced on three (3) consecutive

Sundays, July 18th, July 25th and August 1si, during Sunday service as required in the

Bylaws. Clerk's Ex.'s, Pl. ' s Ex. No. 30, Article II, Section 7. Yet, Appellants failed
and/or refused to attend the August I st Special Meeting, or any meetings of NLM for that
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matter, since mid-July, 2010. This constitutes a waiver of these claims challenging the
August 1st election.
"A waiver is a voluntary, intentional relinquishment of a known right or
advantage, and the party asserting the waiver must show that he acted in reasonable
reliance upon it and that he thereby has altered his position to his detriment."
Washington Fed. Sav. v. Engelen, 153 Idaho 648,655,289 P.3d 50, 56 (2012)
By voluntarily and intentionally ceasing to attend and participate in NLM services,
meetings, and Board meetings, Appellants waived their right and opportunity to be
informed and attend the August 1st meeting. Respondents relied upon this waiver and
relinquishment by moving forward, electing officers and directors and carrying on the
business of NLM in their absence.
The Appellants claims are also barred by waiver and standing. This Court should
affirm the District Court' s Judgment on these alternative grounds.

F.

The Appellants are entitled to attorney's fees and costs on appeal.

"Idaho Appellate Rule (I.AR.) 41 provides the procedure for requesting attorney
fees on appeal. I.AR. 41 allows this Court to award attorney fees only if permitted by some
other statutory or contractual authority; it is not authority alone for awarding fees." Shawver
v. Huckleberry Estates, L.L.C., 93 P.3d 685 , 696, 140 Idaho 354, 365 (2004)
"Attorney fees may be awarded if authorized by statute or contract." Sherman
Storage, LLC v. Global Signal Acquisitions II, LLC, 2015 WL 6657666 (2015); quoting:
Stibal v. Fano, 157 Idaho 428,435 , 337 P.3d 587, 594 (2014).
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Additionally, Idaho Code§ 12-121 permits the award of fees and costs to a
prevailing party on appeal where the action is brought or pursued frivolously, unreasonably
or without foundation. Idaho Code § 12:.. 121 (2016).
"Attorney fees can be awarded on appeal under that statute only if the appeal was
brought or defended frivolously, unreasonably, or without foundation." Thomas v. Madsen,
132 P.3d 392, 397, 142 Idaho 635 , 640 (Idaho,2006).
"An award of attorney fees is appropriate if the appellant simply invites the
appellate court to second-guess the trial court on conflicting evidence." Gustaves v.
Gustaves, 57 P.3d 775, 782, 138 Idaho 64, 71 (2002)
The Appellants only raised two (2) issues on this appeal, both challenge findings of
fact: Whether Ruth Smith was the sole remaining Board member as result of Appellants'
absentia or resignation and therefore authorized to call the special meeting? And, whether
the Court correctly found from the conflicting evidence that Bob Newman was appointed
senior pastor and president ofNLM? Both appeal issues simply challenge the Trial Court's
findings of fact from disputed testimony. This appeal is, therefore, merely an invitation
"second guess" the Trial Court' s findings of fact on conflicting evidence.
The Trial Court's Memorandum Decision and Judgment must be affirmed and
Respondents should be awarded attorney's fees and costs on appeal.
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III.

CONCLUSION

For the reasons set forth herein, this Court is asked to affirm the Trial Court's
Findings of Fact and Conclusions of Law found in the Memorandum Decision and
Judgment entered herein. This Court is further asked to award the Respondents their
attorneys' fees and costs on appeal based upon Idaho Code§ 12-121 and pursuant to the
authority of Idaho Appellate Rules 40 and 41.
RESPECTFULLY SUBMITTED this 15th day of April, 2016.
FEATHERSTON LAW FIRM, CHTD.

BRENT C. FEATHERSTON
Attorney for Respondents
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